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EDITORIAL NOTES. 


It is usually too hot in August for lawyers to wrestle much with 
the law, even if they are not away on vacations, as ought to be the case. 
It is a good time, however, for light reading, and if they could only get 
hold of some of the recent opinions in certain of the western states 
they might often be amused, if not instructed, by the breezy manner in 
which some Judges write their views on points that kindle their imag- 
inative or eloquent faculties. Here is one, for instance, from Honea 
v. St. Louis, Iron Mountain and Southern Railway Company, 151 S. 
R. 119: “A man, in almost the twinkling of an eye, brought face to 
face with deadly peril, menacing, imminent, and about to fall, is not 
(by just men) after the event to have his acts weighed 
as by the scales of a _ goldsmith, or viewed through a 
microscope, or dissected as by a surgeon’s knife, or analyzed by 
metaphysical splitting of hairs as by the subtle rules of a logician, or 
tested, as chemists do matter, by acid. The rule to go by in that plight 
is: Put yourselfin his place. * * * A court of justice, moving on 
common sense lines, is not to quibble or niggle about his conduct, and 
with speculative daintiness measure it by two or three pulse beats and 
construe it sourly and narrowly in order to relieve a defendant who 
negligently brought a situation about that would try the soul of any 
man. * * * May A wrongfully put B in sudden peril of his 
life and then say to B’s widow, ‘Madam, your husband was a 
slow coach! He was fat-witted or panicky! He lacked a chilled- 
steel nerve! His judgment was not cool and steady enough!” 
Farther on in the opinion the following is given: “Thus un- 
deservedly afflicted with troubles and tribulations, plaintiff ‘plucked 
the flower, safety, from the nettle, danger,’ and then lost it.” In Wax’s 
Estate, 39 Pac. R. 624, the following question was gravely ruled on 
and the court sustained the court below in ruling out the 
question in regard to the disposition of a deed by deced- 
ent, “What did he say became of that deed!” In arguing 
in favor of the question the counsel on appeal said: “Sup- 
pose the answer had been that deceased ate the deed in his soup, or cut 
it up as a salad, or burned it and used the ashes as snuff, or soaked it 
in vinegar and drank it as wine, or that he carried it around with him 
in his pocket as a charm, or kept it in his boot as a preventive to 
rheumatism, or that he had thrown it away or fed it to his cattle or his 
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dogs; certainly such an answer would have tended to show that his 
mind was affected, and would have been proper evidence for the jury 
to consider in determining the issue presented to them.” The court 
held the contentions of counsel entirely too supposititious. These are 
only illustrations of plenty of things that would bring rest to the law- 
yer’s mind if they could be read at the lakeside or on the mountain. 





Apparently one must be careful as to what kind of asparagus they 
eat when traveling on railway cars and patronizing the diner. In Bige- 
low v. Maine Cent. R. Co., 85 Atl. Rep. 396, it appears that a pas- 
senger was taken violently ill soon after eating some asparagus served 
on a dining car in the service of defendant railroad. The asparagus 
had been procured from a reliable and reputable concern by defend- 
ant’s commissary department, was sealed in cans of standard variety, 
and labeled under the Pure Food and Drugs Act. Plaintiff, granting 
the argument that defendant had been in no way negligent in not dis- 
covering that the food was injurious, maintained that the relation be- 
tween the defendant carrier and plaintiff was such that de- 
fendant was liable in terms of insurance, and that knowl- 
edge of the poisonous defect in the food was charged to it. The Su- 
preme Judicial Court of Maine held that such a rigid rule could not be 
applied to defendant; that having purchased asparagus of first-class 
brand and labeled such, and since judging from its odor and taste on 
opening the can it appeared to be of good quality, no more could have 
been expected of it; at least not the duty imposed in such cases on the 
manufacturers who have the opportunity of observing each stage of 
the process of canning the product. 





Owners of livery must be careful to be punctual in sending out 
their carriages for wedding parties, or they may be mulcted in dam- 
ages for the mental pain caused to the groom. In Alabama, in Brown- 
ing v. Fies, 58 So. Rep. 931, it appears that Browning was about to be 
married, so on the day of the evening of the wedding he went to a 
livery stable and entered into a contract to furnish him, for the use of 
himself, friends and family, a carriage and team, which was to be sent 
to his residence that evening to carry himself and his wedding party 
to the church where Browning was to be married. The charge was 
five dollars, which amount he paid, and informed the livery stable 
keeper of the purpose for which the carriage was to be used and the 
hour appointed for the ceremony. For some reason not disclosed no 
carriage was sent to Browning’s residence as agreed. On account of 
this Browning and his wedding party were compelled, in order to 
reach the church where his prospective bride and friends were wait- 
ing his coming, to resort to a public street car, in which Browning and 
his friends, at the expenditure of 30 cents for street car fare, attended 
the wedding apparelled in “dress” or “evening” clothes. The wedding 
ceremony was delayed for forty-five or fifty minutes, and during this 
period of delay the bride, family, minister and friends in attendance 
at the church were kept waiting for the prospective groom. Suit was 
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brought against the livery stable keeper for breaching the contract of 
carriage. The Court of Appeals of Alabama holds that plaintiff is en- 
titled to recover for physical discomfort, for, considering the subject 
matter of the contract, which was well known to the defendants, it was 
in the reasonable contemplation of the parties that the proximate re- 
sult ensuing from a breach of the defendants would cause the plaintiff 
inconvenience, annoyance, mental harassment, as well as mental pain, 
in consequence thereof. The court says, “Certainly it is but common 
knowledge that some distress of mind must be the natural and prox- 
imate consequence of being delayed and not having proper conveyance 
to meet an appointment of such delicate nature.” 





Secretary of War, Lindley M. Garrison, better known in New Jer- 
sey as Vice-Chancellor Garrison, received quite a write-up in the New 
York “Sun” of April 20. A considerable portion of the interesting 
article was devoted to his own statement to the reporter of his early 
education, and with some reference to his father, the Rev. Joseph F. 
Garrison, who was an M. D. before he entered holy orders and became 
rector of St. Paul’s Protestant Episcopal Church at Camden. The 
father of this esteemed clergyman was also a prominent physician for 
half a century in Gloucester county. Rev. Mr. Garrison was a man of 
excellent ability and of strong influence in the Episcopal Church, but 
we have the strongest kind of a suspicion that both his sons, Secretary 
of War Garrison and Mr. Justice Charles G. Garrison, now one of the 
ablest members of the Supreme Court of this state, owed just a little 
more of their mental equipment to their mother than to their father. 
The mother, Elizabeth Garrison, was the daughter of Rev. John L. 
Grant, at one time an active pastor in Philadelphia, a man unique in 
many ways, and of a Scotch backbone, that was true and hard as steel. 
The writer was once his pupil and knows whereof he speaks. Mrs. 
Garrison was one of the strongest intellectual women we ever came 
across. She had, withal, tremendous executive ability and a heart as 
large as the whole country. Her charitable deeds were beyond meas- 
ure. Her home was sought out by scores who could appreciate an 
acute mind, a lofty character and a sincere reformer. Without doubt, 
the two Garrisons fully appreciate what they owe to this remarkable 
woman, and we only refer to it to impress upon others the duty 
many of us are too slack to perform, viz.: to award due credit for what 
we have been or may be to those before us whose lives are the true 
foundations of our character and fortunes. 





Frequent attention has been called in the law journals to the man- 
ner in which the system of appeal is being carried on in Louisiana. 
The Supreme court of that state has well taken in hand the law en- 
abling them to alter the awards of the court or jury below in giving 
damages, and the saving to the parties and to the various counties of 
the state in pursuing this course is very great. Volumes 129 and 130 
of the Louisiana Reports contain various examples of the action of the 
court, some of them quite notable. In Taylor v. Louisiana, etc., 
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R. Co., 129, La. 113, the court held the judgment for two thousand 
dollars for the loss of a leg to be insufficient and increased the amount 
to five thousand dollars. In Cross v. Lee Lumber Co., 130 La. 66, 
a judgment of three thousand five hundred dollars for the loss of a 
foot was increased to seven thousand five hundred dollars, A variety 
of similar increases were made in other cases, and in some of them 
the same power was used in reducing the damages. 





The courts go a long ways in preventing attorneys from trying 
damage cases under a stipulation to make their fees dependent upon 
whether or not damages are recovered. All such cases deserve careful 
study on the part of those who engage in this rarely-professional busi- 
ness. One of the late cases is Howard v. Ward, 139 N. W. Rep. 771, 
wherein the cause of action arose out of criminal conversation. The 
plaintiff employed an attorney upon an agreement to pay him a per- 
centage of the damages recovered and not to settle the suit without 
the attorney’s consent. After complaint had been served, the plaintiff 
did settle with the defendant. In a proceeding by the attorney to have 
judgment by default entered against the defendant for the amount of 
damages claimed by plaintiff, it was held that the agreement not to 
settle the suit was void as against public policy and that the cause of 
action, being for personal injury, was unassignable and that conse- 
quently the attorney had acquired no legal or equitable interest therein 
by virtue of the agreement which was not barred by the settlement. 





Unprofessional lawyers have been having a rather hard time of it 
lately in the city of New York. One and another have been disbarred, 
and, so far as we can determine, none without cause. In some of the 
cases justice against these lawyers has been slow, although finally 
sure. One of them, in 1904 and 1905, advised his client to conceal him- 
self out of the jurisdiction of the courts and to send money to bribe 
a police officer to refrain from searching for him. Another, who had 
practiced at the Bar for thirty-nine years, submitted a forged satisfac- 
tion piece for a judgment which had been obtained against him and an- 
other defendant. Another was guilty of fraud and deceit in presenting 
false affidavits to the State Board of Law Examiners, by which means 
he became admitted to the Bar. 





While on this subject of unprofessional conduct on the part of law- 
yers, it may be remarked that the Committee on Professional Ethics 
of the New York County Lawyers’ Association is doing a good work 
in acting under the following provision of the by-laws of the Associa- 
tion: “This Committee will be empowered when consulted to advise 
inquirers respecting questions of proper professional conduct, report- 
ing its action to the Board of Directors from time to time.” The in- 
quiries thus answered are always interesting and often valuable. The 
last one we have seen published is this: “Question: Is it the opinion 
of the Committee that an attorney, who has received a retainer, but 
who has no express agreement with his client for his compensation, 
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may properly notify his client, upon the eve of trial for which he has 
made preparation, that he will not appear at the trial, nor proceed 
further with the suit, nor consent to the substitution of another attor- 
ney, nor release any of the client’s papers in his possession and essen- 
tial to the proper trial of the action, unless his client pays or secures 
to his satisfaction the payment of a bill which he has rendered, and 
which he deems reasonable compensation for his services to the date 
of his conditional refusal to proceed further in the cause? “Answer: 
The suggested conduct of an attorney upon the eve of the trial of the 
case for which he had been retained is unethical and should be con- 
demned.” 





One of the best institutions in the cause of peace in this country 
is that of “The Massachusetts Peace Society,” one of a number of 
peace societies affiliated with the American Peace Society. The Mas- 
sachusetts Society from time to time publishes papers and addresses 
well deserving the most serious consideration. One of these papers, 
by the Secretary of that Society, Mr. James L. Tryon, comes to our 
table in pamphlet form under the title of “A Permanent Court of In- 
ternational Justice.” It first appeared in the “Yale Law Journal” of 
January last. It was prepared at the request of ex-Senator Elihu 
Root, and contains so many suggestions based on a common-sense 
view of the case that we can do little more than call attention to the 
full pamphlet. The suggestion for the name for the court, of who 
should sit on the tribunal, of the pay of the Judges, of obligatory or 
voluntary jurisdiction, etc., are admirably stated. It may be some 
years, and possibly some decades, before there will be established this 
“Permanent Court of International Justice” to which all the great 
nations will give adhesion, but it must come, unless twentieth century 
civilization and Christianity prove to be, in large measure, a failure. 





Such of our cities, boroughs or towns as feel in doubt about the 
propriety of exacting a pretty large license fee for permission to open 
moving-picture shows, may pick up some courage from a Minnesota 
decision in Higgins v. Lacroix, 41 L. R. A. 737. In this case a village 
of one thousand inhabitants directed by ordinance that the license fee 
for a permanent moving-picture show should be $300 per annum. The 
court held the amount not to be so excessive as to clearly manifest 
either a purpose to tax or prohibit under the guise of license; such 
business being one which is liable to degenerate, is likely to require 
considerable police surveillance, and which is of a kind wherein regu- 
lation and restraint may be imposed in the amount of the license fee 
itself. 





ORIGIN OF THE WORD “ ATTORNEY.” 


The word “attorney” in old English literature is said to be a good 
old Saxon word (A.S. “tyrnan”), but it is really derived from the 
French “tourner,” which again was derived from the late Latin “ad- 
tournare,” meaning to turn over, or to commit business to another. 
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Hence, it means any substitute or agent appointed to act in the turn, 
or place of another, to manage or conduct his affairs or law proceed- 
ings. The vocation of an attorney has existed from very early times 
in England. The exact period is not known, but there is a statute in 
the time of Edward I. entitled “De attornatis,” which required the 
Judges to select as attorneys persons who were good and virtuous and 
learned and of good fame. In the time of James I., a statute was 
passed for regulating the taxation of costs and is entitled “An Act to 
reform the multitude of misdemeanors of attorneys and solicitors at 
law.” But it was not till the reign of Henry IV. (c. 18), that it was 
established that “all attorneys shall be examined by the justices and 
their names put on the roll, and that they be good, virtuous, and of 
good fame.” 

As in Rome, also in England, a person could not formerly be 
represented by anyone else, but had to appear personally in all his 
affairs, whether legal or otherwise. By the time it was permitted to 
him to appear by an agent, the King or Sovereign had to consent 
thereto; and for some time the Sovereign readily granted leave to the 
applicant to be represented by an agent, or attorney as he was called 
later. But in the reign of Henry III. a statute was passed (20 Hen., 
ch. 10, 1235), dispensing with the necessity of this special authority 
from the Sovereign, and conferring the right on the suitor of appoint- 
ing an attorney in lieu of personal attendance in any judicial pro- 
ceeding. 

With the exception of the Statute of James I. mentioning “attor- 
neys or solicitors at law,” I have nowhere come across any reference 
in the English law, where the words “at law” were used after the 
word “attorney” or “solicitor.” This addition must originally have 
been inserted to point out the distinction between an agent or substi- 
tute de facto and de jure. There is no other reason to account for it. 
Attorneys had been allowed to practice in England long before barris- 
ters, whereas in Rome it was the other way. 

The term “solicitor” is not so old as that of “attorney.” Solicitors 
were first mentioned in England in 1605, and the term is entirely of 
English origin. They were originally, and for nearly two centuries 
thereafter, considered jnferior in rank to attorneys. The difference in 
point of practice was, that the attorneys practised in the common law 
courts (also called the Superior courts) of England, whereas the 
solicitors themselves transacted business in the Chancery and Equity 
courts. But long before the English Judicature Act of 1873, the attor- 
neys had been called, and preferred to be called, solicitors. The reason 
for this was alleged to have been the constant abuse and ridicule heap- 
ed upon them by writers and others, while the term “solicitor” was 
more popular. By the said Act of 1873 (36 and 37 Vict. ch. 66, sec. 
87), it was enacted that “All persons admitted as solicitors, attorneys, 
or proctors in any court, the jurisdiction of which is transferred to the 
High Court of Justice or the Court of Appeal, shall be called ‘So- 
licitors of the Supreme court.’ ” 
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Thus, since this Act the word “attorney” has been obsolete in the 
English practice; indeed, so much so that by the Solicitors’ Act of 
1877 (40 & 41 Vict. ch. 21), it was provided that “All enactments 
referring to attorneys shall be construed as if the words ‘Solicitor 
of the Supreme court’ had been substituted for ‘attorney.’ ”—Canadian 
Law Times. 





NEW CHANCERY RULES. 





Chancellor Walker has modified and enlarged the rules of the 
Court of Chancery, and these changes became effective on July 4th. 

One of the principal changes is that all bills and other papers will 
be filed on the day and date of their actual receipt in the office of the 
Clerk and not as of any prior date, in accordance with the opinion of 
the Chancellor in Schenck v. Yard, 86 Atl. Rep. 81. 

Chancellor Walker has also ordered, through Clerk Samuel K. 
Robbins, that the Chancellor, or a Vice Chancellor, will sit at the State 
House, Trenton, on each and every Tuesday of August this year for the 
hearing of motions, as well as on all the other Tuesdays of the year. 

The other rules promulgated by Chancellor Walker to govern the 
work of the court are as follows: 


RULE NO. 204b. 


Because at times when solicitors and counsel desire to make ap- 
plication in the city of Trenton for certain writs and orders, and the 
Chancellor is temporarily absent from said city, and no Vice Chancel- 
lor happens then to be therein: 

It is therefore hereby ordered, that at such times applications for 
writs of ne exeat, interlocutory injunctions, temporary restraining 
orders, orders to show cause why alimony pendente lite should rot be 
granted, and orders to show cause why receivers should not be ap- 
pointed, with or without appropriate restraining order ad interim ; and 
also for adjudications of insolvency and appointment of receivers 
instanter, with order to show cause why the appointment of any such 
receiver should not be confirmed and continued, and with appropriate 
ad interim restraining orders, whenever pressing necessity appears to 
require the making of such last mentioned orders, may be made to 
James Buchanan, Esquire, Advisory Master of this court, residing in 
‘Trenton; and he may then and there advise any order or rule on such 
application (all orders to show cause to be made returnable before the 
court), and any such order or rule made by him in matters aforesaid, 
when marked filed by the clerk, shall be considered and taken as made 
by the court, and shall be considered and taken as the full minute of 
such order and rule. 

Upon filing any such order or rule for writ of ne exeat or injunc- 
tion, the appropriate writ shall issue. 

Whenever any such order or rule shall be advised by said Ad- 
visory Master, it shall be conclusively presumed that the Chancellor 
was temporarily absent from Trenton, and that no Vice Chancellor 
happened then to be in said city. 
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INTERPLEADER. 


221. Rule 221 be and the same is hereby amended so as to read as 
follows: 

Defendants shall not file pleadings to a bill of interpleader except 
to contest the complainant’s right to relief. In contested causes suc- 
cessful complainants shall serve a copy of the decree of interpleader on 
all answering defendants, and until proof of such service is filed they 
shall not be considered as discharged under the decree. In uncon- 
tested causes within twenty days after the return day of the subpoena, 
and in contested causes within twenty days after the service of a copy 
of the decree, the defendants shall file concise statements in writing of 
their several claims to the fund, and if they intend to dispute the 
claims of co-defendants based on affirmative defences, they shall with- 
in fifteen days after the time above limited, file supplemental state- 
ments concisely setting forth such defences. At the hearing defend- 
ants shall be confined to the grounds of the claims and the causes of 
defences so stated, unless otherwise ordered. Causes may be brought 
on for final hearing by any defendant, as provided for in the rules con- 
cerning litigated matters. 


TRANSFER OF CAUSES. 


225. No cause or matter shall be transferred to the Supreme 
court, or any of the inferior courts of common law, without the order 
of the Chancellor or a Vice Chancellor. 

When a cause is transferred from any of the courts of common 
law to this court the Clerk in Chancery shall give a receipt in writing, 
describing the papers received; and shall take a similar receipt from 
the clerk of the court of common law when a cause is transferred from 
this court to such court. 


RETURN OF WRITS AND PROCESS. 


226. The following writs and process, tested and issued after 
July 4th, 1913, shall be returnable as follows: Writs of execution, ninety 
days, writs of injunction and ne exeat, thirty days, after their teste; 
unless such day would fall on Sunday or a holiday, in which cases they 
shall be made returnable on the next secular day, but if, by inad- 
vertence or otherwise, any such writs are made returnable on any 
such inhibited days, they shall be considered as having been made re- 
turnable on the next secular day, and may be amended by the clerk as 
of course and at any time. 


HEARINGS ON PLEAS, DEMURRERS AND EXCEPTIONS TO MASTERS’ REPORTS. 


227. Argument on pleas, demurrers and exceptions to masters’ 
reports may be brought on for hearing before the Chancellor or a Vice 
Chancellor, on regular motion days (except in vacation) upon eight 
days’ notice by either party to the other, except that no notice shall be 
necessary in ex parte cases; and no special reference to a Vice Chan- 
cellor of any such matters shall be required. 





MODEL PLEADINGS UNDER NEW PRACTICE ACT. 


PREROGATIVE COURT. 
AMENDMENT TO RULE. 

9. Rule 9 of the Prerogative court shall be and the same is hereby 
amended by adding thereto the following: 

Nothing in this rule contained shall require the deposit of any 
such fund, when the trust company appointed gives security in the 
manner prescribed by law in such behalf for natural persons, or in 
cases where the trust company shall have been appointed as executor 
or trustee by any will or deed. 


OF THE VICE ORDINARIES. 


14. Motions and applications in the Prerogative court, including 
applications for the probate of wills and granting administration, may 
be made to the Vice Ordinaries, and the same are hereby referred to 
them to hear and advise orders thereon without special reference. 

15. The final hearing of causes in the Prerogative court, includ- 
ing appeals from the Orphans’ court, may, at the discretion of the 
Ordinary, be referred to the Vice Ordinaries upon motion and on no- 
tice, the same as reference to Vice Chancellors are made in Chancery, 
and when so referred the proceedings before the Vice Ordinaries shall, 
as nearly as may be, be the same as on reference by the Chancellor to 
Vice Chancellors. 


LETTERS, TESTAMENTARY ETC. 


16. Letters testamentary and of administration shall hereafter be 
signed by the Register of the Prerogative court, instead of by the 
Ordinary as heretofore. 





MODEL PLEADINGS UNDER NEW PRACTICE ACT. 





One of the Justices of the Supreme court has called our attention 
to the following judgment record of pleadings, which shows “how 
simple, intelligible and concise the pleadings and record are under the 
New Practice Act; the case being one decided in June by the Court 
of Errors and Appeals without any technical questions or questions of 
pleading being raised. Contrasting this with what would have been 
necessary under the old required forms, the difference in favor of the 
new act is almost too great to believe. 

[Parties stated in usual form]. 

“The Great Atlantic & Pacific Tea Company the defendant in this 
cause was summoned to answer unto Joseph Fox and Lena Fox, his 
wife, the plaintiffs therein in an action at law upon the following com- 

laint. 
‘ “Plaintiffs, who reside at No. 208 Second street, Jersey City, New 
Jersey, say that: 

“1. On April 20, 1912, said Lena Fox while crossing Second 
street, a public highway in Jersey City, Hudson County, New Jersey, 
was run down by a motor truck owned by said defendant, and then 
and there carelessly and negligently driven along said street by a ser- 
vant of said defendant in and about its business. 
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“2. Asa result, both legs of said Lena Fox were broken and she 
received other bodily injuries, underwent great pain and suffering, and 
has been permanently injured. 

“3. Asa result of said injury, said Joseph Fox has been deprived 
of the services of his wife, the said Lena Fox, and has been forced to 
pay out large sums of money for medical attendance and other ex- 
penses incident upon her injuries. 

“Plaintiffs demand $20,000 damages to the said Lena Fox, and 
$2,000 damages to the said Joseph Fox. 

“COLLINS & CORBIN, 
“Attorneys for Plaintiffs.” 


“Defendant, a corporation of the State of New Jersey, having its 
principal office and place of business at No. 150 Bay street, Jersey City, 
New Jersey, says that 

“1. It denies the truth of the matters contained in the complaint. 

“For a first defense. 

“1. Whatever damages and injuries were sustained by the plain- 
tiff, Lena Fox, at the time and place mentioned in the complaint were 
caused and contributed to by her negligence, and she negligently ex- 
posed herself to the risk of such an accident and neglected to take pre- 
cautions or to exercise care to guard and protect herself against such 
an accident and at the time and place mentioned in the complaint she 
was conducting herself in a careless and reckless manner and was 
not exercising care or taking precautions in crossing the street in the 
complaint mentioned. “GRIGGS & HARDING, 

“Attorneys for Defendant. 


“First Replication. 

“Plaintiff denies every allegation in the answer. 

“Second Replication. 

“Plaintiff says that the defendant’s servant had knowledge of any 
exposure to risk of the said plaintiff, Lena Fox; and by the exercise of 
ordinary care could have avoided the injury complained of, but failed 
to exercise such care. “COLLINS & CORBIN, 

“Attorneys of Plaintiffs. 


“First Rejoinder. 

“The defendant denies the truth of the matters contained in the 
second replication of the reply of the plaintiffs. 

“Second Rejoinder. 

“The defendant denies that its servants by the exercise of ordinary 
care could have avoided the injury complained of, and denies that said 
servant failed to exercise such care. 

“GRIGGS & HARDING, 
“Attorneys for Defendant.” 





NEW JERSEY STATE BAR ASSOCIATION. 





On Friday, June 14, the New Jersey State Bar Association held its 
annual meeting at the Hotel Chelsea, Atlantic City. At the evening 
banquet some 300 lawyers and their friends were present. 
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Mr. Halsey M. Barrett, retiring president of the association, pre- 
sided and introduced as the first speaker Governor James H. Fielder. 
Governor Fielder said that he was an accident but that even at that 
he was the first Governor of New Jersey ever elected by all the people 
of the United States. He said that he had had a pleasant time as Gov- 
ernor and that he liked the job. He said that he was one of the first 
Democratic Governors to enjoy the distinction of having a Democratic 
Legislature and a Democratic Senate. While the Governor admitted 
that all three had not worked in exact accord he thought that they had 
put through some constructive legislation, naming as an instance, jury 
reform. 

Several letters of regret were read by the chairman, one from ex- 
President Taft and another from Chief Justice Horace H. Lurton, who 
was scheduled to speak on “Federal Judiciary.” Chief Justice Gum- 
mere also sent his regrets. 

Ex-Governor Franklin W. Fort took the place of Mr. Justice Lur- 
ton, of the U. S. Supreme court, and made a most eloquent speech 
on the Federal Constitution. He praised the Supreme court and said 
it was the foremost judicial body of the world. He said that questions 
and decisions of today were as grave and potential as any in the past. 
The decision just rendered by Justice White representing the whole 
court on the Sherman act, he said, was as fundamental and far reach- 
ing as any decision that has ever been handed down. His speech was 
scholarly and was warmly received. 

The Hon. Everett P. Wheeler, of New York, praised Jersey jus- 
tice and asked the assistance of the Jersey Bar when the question of 
the appointment of Judges should come up at the Constitutional Con- 
vention to be held in that State in 1915. He said that the Jersey 
method of appointment was far superior to the New York method of 
election by popular vote. The last speakers were Vice-Chancellor 
Lewis and Mr. Westcott. 

The banquet was one of the most successful ever held. 

At the opening session in the afternoon the Association refused to 
permit the publication of a committee report charging Assemblyman 
Thomas F. Martin, of Hudson, Democratic leader in the House at 
Trenton last winter, with smothering a bill designed to decrease the 
cost of litigation by cutting the rates for legal advertising. 

Chancellor Walker, several Supreme Court Justices and a score of 
distinguished members of the State Bar participated in a somewhat 
acrimonious debate that consumed more than an hour. 

The clash began when Emerson L. Richards, Assemblyman for 
Atlantic County, arose to take exception to a statement in the report 
of Mr. Linton Satterthwaite, Chairman of the Bar Association’s spe- 
cial committee, to secure legislation reducing the cost of legal adver- 
tising, that the reference of Assembly bill 107, the committee’s meas- 
ure in the House last winter, to the Municipal Corporations Commit- 
tee of which Leader Martin was chairman, “sealed its fate,” Martin 
being a newspaper man. The report asserted that Mr. Martin had 
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throttled a similar bill during the session of 1912 when he was chair- 
man of the Judiciary Committee, and intimated a belief on the part of 
the chairman that Speaker Taylor’s action in referring this year’s bill 
to the hostile custody of Martin was a “pre-arranged plan.” 

Mr. Satterthwaite said the Bar Association’s committee had done 
everything in its power to procure a favorable report upon the bill and 
failed because of the antagonism of the majority leader. He deplored 
the fact that while circulars had been sent to every member of the 
State Bar utging them to come to Trenton for a hearing on the bill 
but one member responded and the newspaper representatives carried 
the day. “Such action as this creates a demand for the initiative and 
referendum,” the report stated. 

Assemblyman Richards, who is a lawyer, started the discussion 
by asserting that Martin was not chairman of the Judiciary Committee 
during the session of 1912 as the report stated, and furthermore that 
Martin had introduced a bill materially reducing the rates for news- 
paper advertising during that session. 

Chancellor Walker suggested that the report be received and 
filed, but Herbert W. Knight said it should be sent back to the com- 
mittee if it contained statements that were unwarranted by the facts. 

Mr. Robert H. Ingersoll, former District Judge and present Sheriff 
of Atlantic County, did not think it advisable for the Bar Association 
to criticise any member of the Legislature when nothing would be 
gained by such a course. He suggested that the convention approve 
the committee’s action but not order the report published. 

Former Judge Crandall caused a diversion by declaring that the 
Bar Association “should not hesitate about hurting the feelings of a 
few legislators. We have had a newspaper rate agitation that has cut 
the rate in Atlantic City to two cents a line,” he said. 

Assemblyman Richards said the proposition of the Bar Associa- 
tion’s committee had been to rescind all legislation bearing upon the 
subject of the cost of legal advertising. 

A motion to print the report in the Bar Association year book 
was put and lost. 

Former Senator George S. Silzer, now Prosecutor of Middlesex 
County, moved that a new committee be named, and that a fight be 
made at the next session of the Legislature to restore their legal ad- 
vertising rates fixed by law prior to 1909, when the higher rates were 
enacted at the instance of newspaper publishers. This was adopted by 
a divided vote. 

Mr. H. R. Coulomb submitted a report containing suggestions 
covering the replevin acts and bonds, Section 15 of the Eminent 
Domain Act referring to abandonment, and Section 39 of the Convey- 
ance Act. Because of lack of time the matter was laid over until an- 
other meeting to be held in Trenton next January. On motion of Mr. 
Eli H. Chandler, a committee of five was ordered appointed to fix a 
schedule of rates to be charged for commercial transactions. 

Former Governor John Franklin Fort urged the appointment of a 
committee to represent the State Bar at the annual meeting of the 
American Bar Association at Montreal in September. 
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Judge Mark Sullivan, Simon Hahn, J. J. Mulvaney, Lee F. Wash- 
ington, George G. Greis and Judge H. S. Terhune were elected to 
membership in the State body. The report of Treasurer Lewis S. 
Starr showed a treasury balance of $2,755.34. 

The following officers were elected by acclamation: 

President, John W. Wescott; First Vice President, George A. 
Bourgeois ; Second Vice President, John R. Hardin; Third Vice Pres- 
ident, Frederick W. Gnichtel; Secretary, William J. Kraft; Treasurer, 
Lewis Starr; Directors, W. H. Bason, Ralph W. Dongas, W. A. Heis- 
ley, Edward W. Hicks, George M. Shipman, William B. Gourley, Clar- 
ence E. Case, Louis Hood and Thomas G. Haight. 





IN RE HENRY ESSIG. 


(State Board of Equalization of Taxes, May, 1918). 
Hillery Tax Act—Jurisdiction of the Board. 


In the matter of the appeal of Henry Essig, for the reduction of 
the tax rate for the year 1912 in the borough of Norwood, county of 
Bergen and state of New Jersey. 

Mr. Wendell J. Wright for the petitioner. 

Mr. Clyde A. Bogert for the respondent. 

THE BOARD (Memorandum by Mr, Jess): This appeal brings 
before the Board the tax rate of the borough of Norwood for the year 
1912. The claim of the petitioner is that the rate of $2.72 is in excess 
of the highest rate permissible under the provisions of the Hillery Tax 
Rate Act, (P. L. 1906, p. 206, and P. L. 1908, p. 372.) 

The stipulation of facts in this case shows that the tax rate of the 
borough for the year 1905 was $1.97 per one hundred dollars of valua- 
tion, of which seventeen cents was the state school tax, making the 
net rate for local and county purposes $1.80 per one hundred dollars 
of valuation. The rate for 1906 was $1.95, of which fifteen cents was 
the state school tax, and $1.80 the rate for county and local purposes. 
In the following year the rate for county, local and school district 
purposes dropped to $1.65. In that year therefore, under the opera- 
tion of the Hillery Act the maximum local tax rate of the district 
became permanently fixed at $1.75, subject to the exceptions allowed 
by law. It is conceded that there were no judgments against the 
borough of Norwood and no provision made in the tax rate for the 
cost of constructing or maintaining any sewerage system. This being 
the case, the tax rate for the borough for county, school district and 
local purposes, could not exceed $1.75. The rate required to raise 
the state school tax was $.2509. The Bergen County Board of Taxa- 
tion, upon application of the taxing district, allowed an increase of 
thirty cents, so that the total tax rate of the district should be $2.31. 

This Board construed the Hillery Act at length on the appeal of 
George White, for the reduction of the tax rate for 1912, in the village 
of Hackensack, township of New Barbadoes, and the conclusions 
reached in that case are applicable to the similar question raised in 
this appeal. 
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We have considered the several points urged by counsel for the 
respondent in his brief in opposition to the granting of the petition. 
Counsel is incorrect in the statement that this appeal was dismissed 
on March 12, 1913, when it was first set down for a hearing. At that 
time the Board announced that under a recent ruling of the Supreme 
court in the case of Lydia A. Scott v. The Board of Equalization of 
Taxes of New Jersey, et als., it was then without jurisdiction to hear 
an appeal which had not been taken in the first instance to the County 
Board of Taxation, but that all such cases would be retained upon 
the docket of the Board to await the action of the Legislature upon 
a proposed bill giving the State Board original jurisdiction in tax 
appeals. 

Chapter 365, Laws of 1913, confers upon the State Board the 
power in cases of complaints heretofore made to reduce and correct 
the action of the local assessors and other taxing officers, and of all 
Boards of tax review, by reducing or increasing such assessments or 
by reducing any tax rate, notwithstanding the complaint may not 
have first appealed to the County Board of Taxation. This act clearly 
gives to this Board jurisdiction in the case now under consideration. 

As to the objection of the respondent that the appeal must fail 
because of an inaccuracy in the statement of the figures to which 
the rate is asked to be reduced, that fact does not affect the merits of 
of the controversy. The purpose of the petition is to attack a tax 
rate alieged to be illegal; the ascertainment of the legal rate is the 
function of this Board. Besides, any defect in the petition of appeal 
is cured by the stipulation upon the part of the appellant that the 
maximum rate should be not less than $2.30. 

Judgment will be entered fixing the tax rate of the borough of 
Norwood for the year 1912 at $2.31 per one hundred dollars of valua- 
tion, made up as follows: 

County, school district and local purposes, 
including an increase of thirty cents allowed 
by County Board, 

State school 


Total,....$2.31 





IN RE M. E. CHUROH oF ENGLEWOOD. 


(State Board of eitindtnen of Taxes, May, 1913. 
Taxation— ‘‘ Spirit of Church Law” —Religious and Charitable Purposes. 


In the matter of the appeal of the Methodist Episcopal Church 
of Englewood from the assessment of property in the city of Engle- 
wood, county of Bergen, for the year 1912. 

THE BOARD (Memorandum by Mr. Jess): The Board is asked 
to cancel the assessment complained of in this case on the ground that 
it “is contrary to the spirit of the law regarding church property.” 
The property in question is owned by the Methodist Episcopal Church 
of Englewood, but it fails to meet any of the tests for exemption 
presented in section 3 of the General Tax Act. 
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The evidence taken at the hearing showed that the land on which 
the assessment was levied consists of three lots with a building erected 
thereon, formerly used as a dwelling. This building is now utilized as 
a meeting-place for an organization of lads connected with the 
Church, The meetings of the organization are semi-religious in 
character. The building is, however, not actually and exclusively 
used for religious purposes, nor is it actually and exclusively used 
for purposes considered charitable under the common law. Ownership 
by a religious corporation and incidental use for religious or moral 
purposes are not sufficient to entitle a building to exemption. 

The assessment is affirmed. 





IN RE ESTATE OF ADDISON GORDON. 





(Mercer Orphans’ Court, June 24, 1913). 





Will and Codicil Rejected—Failure to Prove Execution—Imposition— Undue Influence. 





Mr. William H. Blackman, for Proponent. 
Mr. Bayard Stockton and Mr. John Solan, for Caveators. 
Mr. Fergus A. Dennis, for Charles G. Page, one of the legatees. 


GNICHTEL, J.: This controversy involves the question of the 
validity of the will of Addison Gordon, dated July 20th, 1912, and an 


annexed codicil, dated August 19th, of the same year. Andrew Gor- 
don, his only son, has filed a caveat and objects to the admission of 
both instruments on the grounds of incompetence, undue influence, 
imposition and failure to comply with the statutory requirements. 

The will was apparently executed according to the legal require- 
ments and is not assailed on that ground, but objection is made to the 
codicil on the ground that there is no proof of publication. 

Addison Gordon was a colored man who resided at Princeton, and 
at the time of the execution of the will was about seventy-three years 
of age; he was a mason and builder and the owner of considerable 
property; he was illiterate and could neither read nor write; at times 
he would scribble his name in an indistinct manner, but usually made 
his mark. In the transaction of his business, he was, to a certain ex- 
tent dependent upon others, and for the last twenty years, a white man, 
named Charles G. Page, attended to all matters that required the read- 
ing or writing of receipts or documents of any kind. Gordon had been 
married three times, but at the time of the execution of the will was a 
widower, with one son and a number of stepchildren. 

The will and codicil were both drawn by the Rev. William R. 
Gullins, the former pastor of the Mount Pisgah African Methodist 
Episcopal Church. Mr. Gullins is well educated, and for a clergyman 
has had a wide business experience. He came from Georgia, where he 
had studied law with the intention of becoming a lawyer, but changed 
his mind and studied for the ministry. He rose to prominence as a 
minister, and on May 15th, 1911, was chosen to take charge of the 
African Methodist Episcopal Church of Princeton, which needed 
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building up. Addison Gordon was an active member of this church; 
he was a trustee—the leading trustee, as Mr. Gullins testified—and a 
class leader. Testimony shows that as far as his business was con- 
cerned Gordon was a very capable man, and was known in the com- 
munity as a good business man. He was a man of decision and ‘not 
easily influenced in business and was not looked upon as a weak man 
in any way. He was very active in church affairs, and deeply inter- 
ested in all matters relating to religion. He and the minister became 
friends almost immediately and the latter seemed to gain the old 
man’s confidence to a remarkable degree. They not only discussed 
religious matters, but the private business and personal matters of Mr. 
Gordon. During the Fall or Winter after his arrival the subject of a 
new will was brought up and Gordon asked the minister to draw such a 
document for him. They met night after night, and talked it over, the 
pastor taking notes. The result was the will that is now offered for 
probate, which is entirely in the handwriting of Mr. Gullins. There 
can be no doubt that the old man trusted absolutely the honesty and 
good intentions of the minister. He had only known him at the date 
of the will a year and two months, and yet he allowed this man to 
draw his will, and signed it without knowing what was in it, except as 
he learned its contents through the minister. Further than that he 
appointed the minister his “chief” executor and devised to him the 
property known as 138, upon the death of two of his step-grandchil- 
dren, and an interest in Gordon Park. 

About ten or twelve days after the execution of the will, the pro- 
visions of which had been discussed night after night with so much 
care, the old gentleman said to his pastor that he had occasion “to 
make some change in my will, and some persons I have forgotten and 
left out that I want to remember.” This lead to further conferences 
and the drafting of the codicil by Mr. Gullins, which is in his hand- 
writing also and is dated August 19th, 1912. The attestation clause to 
the codicil contains the statutory requisites, and the signatures at- 
tached are admitted by the witnesses to be their genuine signatures. 
The attesting witnesses, both respectable colored men and old resi- 
dents of Princeton, in the most emphatic terms deny that they wit- 
nessed the signing of the codicil on August 19th, 1912. They «wear 
with absolute positiveness that the only occasion when they witnessed 
the signature of Addison Gordon was at the time the will was signed. 
They were evidently perplexed when they had their attention called to 
their names as witnesses to the will, to an executed copy of the will 
and to the codicil; they admitted their signatures, but were sure that 
all the signing was done on one occasion. Moore Blackwell, one of the 
witnesses, testified that he had not been in Gordon’s house for more 
than a year except once, which was the night he was called there to go 
with Gordon and Gullins to Forrier’s house to sign the will; and tlie 
other witness, Forrier, was equally positive that he was there only 
once and that was to borrow a ladder. These men have absolutely no 
interest in the result of this contest, and there is every reason to be- 
lieve that they are telling the truth. They recollect, without difficulty, 
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the signing of the will and recall many details concerning it. Evi- 
dently, it was an unusual event for them, and if they remembered the 
occurrence of July 20th, there is every reason to believe that the sign- 
ing of the codicil on August 19th would have been still more vividly 
impressed upon their minds, because of the unusual circumstances 
connected with that event. The fact that Mr. Gordon was not feeling 
well; and that because of that they were asked to come to his house 
and witness another will; and the quite remarkable fact of signing a 
codicil so soon after the will was executed, without any apparent 
cause,—these facts or some of them would certainly have been recalled 
by them. They are both men of intelligence, one is a storekeeper, and 
notwithstanding all efforts to refresh their memories, they adhered to 
their statements that they never acted as witnesses to any will signed 
by Addison Gordon, except once, and that was when the will was 
signed. They are certain that they never witnessed a will or codicil 
at Gordon’s house and repeated the statement again and again with 
an earnestness and positiveness that carried conviction. 

Another fact that bears on this point and is significant, relates to the 
envelope in which the will was kept. After the signing of the codicil 
on August 19th, according to Mr. Gullins’ testimony the will and codicil 
were fastened together and put in a fresh envelope and sealed with 
wax, and the testator kept it in his possession. That envelope is en- 
dorsed in Mr. Gullins’ handwriting, “Last will and testament of Addi- 
son Gordon of 138 Witherspoon Street, Princeton, N. J., July 20th, 
1912, William R. Gullins, Sr., Ex.” 

On July 20th, 1912, the will was executed and sealed and put away 
by the testator. By that instrument Mr. Gullins was made executor, 
but two others were also appointed. The codicil made him the sole 
executor and the designation “Ex.,” in the endorsement is correct if 
made on August 19th, as he says it was. But the endorsement is dated 
July 20th, 1912, the date, according to the contention of the caveators 
when both the will and codicil were executed. The endorsement har- 
monized with their contention, first as to date, and second, as to the 
number of executors. In connection with the other circumstances the 
endorsement is extremely significant. 

The testimony of the proponent and principal legatee is in direct 
conflict with the testimony of the attesting witnesses. It cannot be 
reconciled,—one side or the other is fabricating. He swears that the 
codicil was executed on August 19th; that Father Gordon was feeble 
and not feeling well, not well enough to go to Forrier’s house, and he 

-asked the pastor to have the witnesses come to his house. That the 
witnesses came there and the codicil was signed. The testimony in 
support of the codicil comes from the lips of a deeply interested wit- 
ness. He is the favored legatee. The gifts to him personally, and as 
trustee, and to him and his wife, amount to about two-thirds of the en- 
tire estate and include practically all the unencumbered property that 
the testator possessed. The reason for making a codicil, according to 
Gullins, was that the testator said he “Had left out some persons,” 
yet the bequests to persons not mentioned in the will but remembered 
in the codicil, amount to less than $200, while the bequests to Gullins 
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personally amount to between $5,000 and $6,000, and as trustee to 
about $3,000. Omit the Gullins’ bequests, and there is no reason for 
making the codicil,—the changes are insignificant. Nor had any 
events occurred since the making of the will which necessitated a 
change. The step-grand-daughters, who are remembered in the will 
and cut out by the codicil because they had displeased the testator. 
were not in Princeton at the time of the execution of the will and 
codicil. If the codicil is not probated, Gullins will be the principal 
loser. His testimony in regard to the publication and execution of the 
codicil must be carefully scrutinized, and, viewed in the most favorable 
light, is quite unsatisfactory. The testimony as to the signing of the 
will is full of particulars ; both the attesting witnesses and Gullins him- 
self, testify to numerous details and remarks made in connection with 
the business of that evening, and the mind is satisfied that the thing 
described actually happened. It is a picture taken from life. The tes- 
timony as to the signing of the codicil is meager and colorless; it is a 
mere recital of the legal requisites ; no details whatever are given. The 
witnesses were present some little time, but did not observe the illness 
of the testator nor was anything said about the nature of the business 
or the fact that he had made a will only a month before. According 
to Gullins, “Mr. Gordon remarked only that he had had occasion to 
make some changes in his affairs and he wanted them to witness the 
signing,” and the attestation clause was read. This comprises the tes- 
timony given on direct, and the searching cross-examination developed 
nothing further than an exchange of “good-night pleasantries.” The 
description is bald and unconvincing, in strong contrast with the sign- 
ing of the will, and does not impress the mind as the narration of an 
actual happening. 

Based on these facts counsel for the caveators claim that the 
codicil was signed on July 20th, 1912, when the will was executed, and 
that no legal publication was made. While on the other hand, the con- 
tention of the proponent is that the attestation clause fulfils all the re- 
quirements, and is prima facie evidence of the facts stated in it. That 
under such circumstances, if the subscribing witnesses admit their sig- 
natures, but through defect of memory, or for some reason, fail to tes- 
tify to the due execution of the will, it may be established on the pre- 
sumption arising from the form of the attesting clause, unless there be 
affirmative evidence given to disprove its statements. Allaire v. Al- 
laire, 37 L. 312. 

If, however, the contention of the proponent prevails in this re- 
spect, there is still a serious question to be resolved in favor of the will 
and codicil before they can be upheld. Where, in a testamentary 
transaction, the facts show the existence of a confidential relation be- 
tween testator and a beneficiary slight circumstances in addition to 
such relations will throw upon the beneficiary the burden of showing 
that the testator’s mind was not unduly influenced. In re Cooper’s 
Will, 75 E. 177%. 
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7” In the same case it was held that the “slight circumstances in ad- 
dition” were sufficiently shown in that case by the action of the bene- 
ficiary in attending to the preparation of the will and codicil, in draft- 
ing the residuary clause of the will in his own favor and in selecting 
the witnesses. 

All these features are present in this case, and in addition we have 
an aged testator, who was unable to read or write, entirely dependent 
on the draftsman in whom he had great confidence ; and there are other 
significant facts, which bring the case clearly within the rule laid 
down in the Cooper case, and throw the burden upon the proponent to 
overcome the presumption of undue influence, before he can benefit 
by the will of the testator. The contention of the caveators is that, 
not only was the testator unduly influenced by Mr. Gullins, but that 
the testator did not know the contents of the will and the accompany- 
ing codicil when he signed them; that great secrecy was observed and 
that the whole thing was a scheme to impose upon an aged and illiter- 
ate testator, the will of another. 

The influence of Mr. Gullins is apparent, and the testimony is full 
of incidents which show confidential relations between him and the tes- 
tator. The relatives recognized it and we have Elizabeth Wheeler, one 
of the grandchildren, in need of money appealing to Mr. Gullins to ask 
her grandfather to let her have the money. 

Another incident which illustrates his great influence over the 
testator relates to his gold watch and chain. In the will the watch, 
which he evidently prized, is designated as a “Waltham” and the num- 
ber is given, and with the chain, is bequeathed to his twenty-one year 
old grandson, William Gordon. In the codicil we find this clause 
“Having disposed of my watch—by sale—I give to William Gordon 
$2.50 (in gold) instead.” 

The watch and chain afterward turn up in the possession of Mr. 
Gullins and his explanation is that he bought them of the testator in 
August, 1912, after the testator had bequeathed them to the grandson. 
That he jocularly offered $10 for the watch, possession to be given 
after Gordon’s death; the old man said he would have no use for it 
after death and accepted the $10. Gullins knew that the watch and 
chain had been disposed of and it was at his suggestion that the mat- 
ter was referred to in the codicil. He got a gold watch and chain at a 
great bargain and the grandson received $2.50 instead. The ethical 
phases of the transaction need no comment, but the incident illustrates 
the power and influence of Gullins, his attitude towards Gordon and 
his property, and the readiness of Gordon to acquiesce in his sug- 
gestion. 

It is for the proponent to show that there was no undue influence, 
and his own conduct casts this burden upon him. He was in complete 
control of the situation; he could have refused to draft in his own 
handwriting these documents so beneficial to him and so full of phrases 
laudatory of himself. A suggestion from him would have brought a 
disinterested lawyer, with independent advice and the whole transac- 
tion would then have been above board and beyond question. But he 
preferred secrecy and has injected this question into the contest. Nor 
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can it be said that he acted through ignorance. Mr. Gullins is an ed- 
ucated man; he has studied law, is conversant with the law relating to 
the subject and has drawn wills for members of his congregation. 

This question of influence is not a surprise to the proponent—he 
has anticipated it. Both the will and codicil contain provisions which 
aroused apprehension and which could not be ignored, and the testator 
is made to declare in the will that he acted of his own free will and de- 
sire; that no influence was brought to bear upon him, and any attempt 
to break or question the will is forbidden under penalty of forfeiture. 
The same declaration appears in the codicil, and again and again ref- 
erence is made to the testator’s utmost faith and confidence in “his 
dear pastor.” The note of anxiety which is present in both documents 
is largely due to the Gullins’ legacies ; omit them and there is no sub- 
stantial ground for a contest. This view is strengthened by a power 
of attorney (Exhibit p. 7) executed by Gordon shortly before his 
death, by which Gullins is given absolute control of the Gordon house- 
hold and of all his affairs and legal business, and the same document 
again gives expression to the haunting fear concerning the validity of 
the will. He appeals to his pastor, as if he alone possessed the power, 
that “In case of my death to execute a certain legal document bearing 
dates July 20th and August 19th, signed, sealed and declared by me, 
etc. The validity of said document I do herein and hereby renew and 
declare.” This document has attached to it the mark of the testator, 
but there is no witness to the making of the mark. It is produced 
from the custody of Gullins and its validity depends entirely upon his 
testimony. 

When we examine the testimony to see if Gullins has sustained 
the burden, we find that he relies mainly on his own testimony. A 
number of witnesses were sworn, but he is the only living man that 
knows anything about the actual drawing of the will and codicil. The 
doctor who attended Mr. Gordon testifies that he had some physical 
infirmities, but his mental condition was “pretty good” and continued 
so until four days before his death; other witnesses testified as to his 
business ability and strength of character and the cordial relations that 
existed between the two men, but in the main, the establishment of 
these documents must depend upon the credit which is to be given to 
his testimony and the inherent evidence which the terms of the papers 
themselves may afford. 

Mr. Gullins’ explanation is that Gordon learned to have confidence 
in him because of his wise management of a litigation involving the 
church, and quite unexpectedly asked him to draw his will. That the 
property was given to him because he understood the church and knew 
its work, “and had made a positive stand against its destruction and 
its disintegration and would protect it and look after his property.” 
That he wanted him to live in Princeton to look after and manage his 
church and property and further “for the love of his pastor and worth 
he had learned to form of him and his wife.” He denies that he ever 
tried to influence him in the disposition of his property. 
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I have carefully considered the testimony of the Rev. Mr. Gullins 
and find it insufficient to satisfy me that the instruments he offers for 
probate contain the free and unconstrained action of Addison Gordon, 
without any moral or physical coercion on the part of the proponent. 
I was not favorably impressed with his testimony, nor the manner in 
which he gave it, when on the stand. Some of his statements receive 
slight corroboration from outside sources, but in general his testimony 
stands alone and is contradicted in many important features. I cannot 
accept his story of the execution of the codicil; it is inherently unreal 
and is flatly contradicted by the attesting witnesses. While it may be 
that at first these witnesses were somewhat uncertain as to some points, 
they were firm in their statements, that all the papers they witnessed 
were signed at one time in Forrier’s dining room. Gullins corroborates 
their testimony ; except as to the execution of the codicil. Their con- 
duct while on the witness stand and their evident anxiety to be careful 
and exact in their statements, made an extremely favorable impression 
and I feel bound to accept their testimony as true. And when we come 
to examine the testimony of the proponent, we find it is affected by 
the interest he has at stake. It is noticeable in the improbability of 
many of his statements, and in his lack of frankness when asked 
whether he had consulted a lawyer in regard to the will, and the at- 
testation clause, and in regard to his commissions as executor, and 
other matters. He is contradicted not only by Blackwell and Forrier, 
but by Page, Wheeler and other witnesses. And if his testimony is 
disregarded, as to the execution of the codicil, the codicil must be re- 
jected because no publication is proved. If the will and codicil were 
executed at the same time, the will cannot be accepted as representing 
the testamentary disposition of the testator. The two papers must 
then be regarded as the result of deception practiced upon the testator. 

In a will made in 1906 Gordon made a very business-like disposi- 
tion of his property and his wife and only son are the principal recip- 
ients of his bounty. The wife died sometime before the will of 1912 
was drawn. Under the provisions of the latter will the son gets prac- 
tically nothing, because (as Mr. Gullins testifies) of his drunkenness. 
The son admits that he is a drinking man, but denies that he is a 
drunkard, and his denial is supported by his own appearance, and the 
testimony of his wife, and also to an extent by the will which appoints 
him, in connection with his wife, a trustee for his heirs and placed him 
in a position of trust and confidence. Mr. Gullins also testifies that 
the testator meant to give the son an interest in the property instead 
of merely making him trustee. These and other unusual and remark- 
able provisions of the papers go far to confirm the theory that the 
whole matter is an imposition and that Gordon never knew the entire 
contents, or at least did not understand them. Gullins states that he 
read the will to him, but even if he did it is questionable if Gordon un- 
derstood the strange, and, unusual words and the involved provisions. 
Nor can we presume, that because Gordon, according to Gullins’ testi- 
mony, had possession of the documents from the time of their execu- 
tion until his death, he had knowledge of the contents. He could not 
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read them and there is no testimony that he ever submitted them to 
anybody. 

In his frequent calls upon the testator as business advisor and 
pastor, advising and praying with him, the proponent obtained a men- 
tal ascendency over the testator which the testimony satisfies me he 
used in an unfair way to his own financial advantage, and that Gordon 
was imposed upon and did not know the contents of the documents. 

My conclusion is that both the will and the accompanying codicil 
must be rejected, first, because the codicil has not been legally execut- 
ed, and second, because both papers are undoubtedly the result of un- 
due influence and imposition. 





LONG et al. v. BERGEN COMMON PLEAS. 





(N. J. Supreme Court, April 11, 1918). 





Absence in Record of Finding of Facts—Commutation to Lump Sum. 





Action brought below by George Stettler against F. R. Long and 
the W. G. Broadhurst Company, in which there was a judgment for 
plaintiff. On certiorari. Argued before PARKER, J., at Chambers. 

Messrs. Kalisch & Kalisch for prosecutors. 


Mr. Addison Ely, Jr., for defendant. 


PARKER, J.: The difficulty in upholding the judgment in 
this case arises from the absence of any finding of facts by the Court of 
Common Pleas, from which the legality of the award by that court 
can be determined. 

The statute does not require the evidence to be sent up; but it 
does require the “determination” of the pleas to “contain a statement 
of facts as determined by said Judges.” Section 2, subsec. 20. No 
doubt this court, following the usual practice, would call for the evi- 
dence if a finding of fact were challenged as without any evidence to 
support it; but that is not necessary to consider at present. What is 
before me is a paper purporting to be the required statement of facts 
as determined by the Judge, and which, after some formal recitals, 
reads as follows: “I do determine and find all of the facts alleged in 
the petition to be true, and I do further find the petitioner has received 
and is now suffering from a disability partial in character and perma- 
nent in quality, and on application of the petitioner and in the interest 
of justice I determine and find that the compensation should be com- 
muted to a single lump sum; and I further determine and assess the 
damages of the petitioner at the sum of one thousand dollars, besides 
costs to be taxed.” 

This is not a statement of facts that can be used on review to test 
the propriety of the award. So far as appears on its face, the disability 
might range from the loss of part of a phalanx of the little finger to the 
loss of an entire arm or leg, or anything short of statutory total disabil- 
ity. Section 2, subsec. 11 (c). We are not helped by the “finding” 
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that the “facts alleged in the petition are true,” for that paper, after 
describing the cause of the accident, says merely that it resulted in 
“dislocating his shoulder, knocking him senseless, causing great pain, 
spitting of blood, and inability to breathe without pain, and other ex- 
ternal and internal bruises and injuries, whereby he was permanently 
injured.” Further on it avers that plaintiff “is still unable to perform 
work or labor, and has suffered and is suffering great pain, and is per- 
manently injured. It is obvious that not one of the injuries described 
is necessarily permanent, so that if the petition be imparted bodily into 
the finding we are as much in the dark as ever on the question of what 
was the nature and extent of the permanent injury. Manifestly, if a 
finding of this sort is proper, a review by certiorari is nugatory, except 
on questions of procedure. This could not have been the intent of the 
statute ; and | think it cannot be generally so understood. As in James 
A. Banister Co. v. Kriger, 85 Atl. 1027, the character and extent of 
the permanent injury should be stated, and the method of arriving 
at the award, so that the court of review may pass on the legality of 
the result in both aspects. 

Counsel have submitted, somewhat informally, a statement of 
the testimony before the court below; but it is unavailable, because in 
view of the general and indefinite character of the finding I cannot tell 
how much of the testimony the court believed and how much it did 
not. In other words, the testimony is no substitute for the finding of 
facts required by the act. 

It does appear (in the petition) that the plaintiff was earning $12 
a week at the time of the accident. Consequently the award should 
have been on a basis of $6 a week for some definite number of weeks, 
and if commuted into a lump sum, as in this case, these particulars 
should still have been stated in the finding; for it may be that the 
award was made up, as in the Banister Case, by totaling (substantially, 
but not exactly) the weekly payments into a lump sum, payable im- 
mediately, e. g., 167 weeks at $6. This is unlikely, but we are not 
dealing with probabilities. By Section 21 the lump sum found by 
way of commutation is expressly predicated on the weekly payments, 
and these particulars should appear in the finding. 

Any question whether the trial court could be ruled to perfect 
the record by an amended finding of facts, which would present the 
real questions at issue, if any, is disposed of, for the purposes of this 
case, by the fact that the Judge that heard the evidence has gone out 
of office. The judgment will be reversed and the record remitted for 
a rehearing on the petition and a finding thereon of the character indi- 
cated above. No costs will be awarded. 

The further question is raised whether, in cases of commutation to 
a lump sum, under section 21, the trial Judge should state in his finding 
facts supporting the exercise of his discretion in favor of commutation 
as being “in the interest of justice.” The result reached on other 
grounds makes it unnecessary to determine this question; and, while 
it would be useful to the trial court to have a ruling on it, such ruling 
in this case would be obiter, and, in my judgment, should be withheld 
until directly presented and fully argued. 
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TAC v. KNICKERBOCKER METALLIC BED CO. 


(Before Swayze, J., at Newark, Dec. 7, 1912.) 
Costs—Non- Payment— Power to Stay Action— Workmen's Compensation Act. 


JUSTICE SWAYZE, J. (orally): The application is to stay an 
action in the Supreme court unti! the costs of proceedings in the 
Court of Common Pleas under the Workmen’s Compensation Act, 
which proved futile, are paid. I think the power to stay a cause of 
action for non-payment of the costs of another cause of action is 
limited to a case where the cause of action is the same. In this case 
I think the causes of action are different; one being a statutory cause 
of action created by the new Workmen’s Compensation Act, requiring 
no proof of negligence; the other being a common law action resting 
entirely upon proof of negligence on the part of the defendant. I 
think they are as distinct as if this action had been brought in 
contract upon an alleged promise to pay the damages caused by this 
injury, for sufficient consideration, or by a contract under seal. 
Surely in an action upon contract of that character the action would 
not be stayed until the payment of the costs of the proceeding in 
the Common Pleas. I can see no difference in principle, and I decline 
to allow this stay. 





A chattel mortgagee who fails to renew his lien as provided by 
statute is held in Boyer v. M. D. Knowlton Co. (Ohio) 38 L. R. A. 
(N. S.) 224, to be entitled to preserve it as against subsequently 
acquired interests, by taking possession of the property as provided 
in the instrument. 
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NEW EXAMINATION RULES. 


holding these examinations may 
be obtained from the State Com- 


The following are the new rules ig ‘ 
8 missioner of Education at Tren- 


as to preliminary examinations of 
attorneys in this State, as adopted 
by the Supreme court: 

Tue Rutes: 

1. The preliminary examina- 
tions will be held on the last three 
Saturdays of April and the first 
three Saturdays of November, re- 
spectively, in each year at places 
arranged for by the State Board 
of Examiners with the County and 
City Superintendents of the re- 
spective counties and cities of the 
State. [Further information re- 
specting the times and places of 


ton. | 

2. The following will be accept- 
ed as evidence of a candidate’s 
right to be exempt from the pre- 
liminary examinations: 

(1) A certificate of graduation 
from a college or university of sat- 
isfactory standing; or 

(2) A certificate of graduation 
from any approved or four-year 
High School of this State; or 

(3) Evidence of having passed 
the entrance examination required 
for admission to the literary 
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course (or any other course for 
which the entrance examination 
is equivalent to that required for 
a sixty count certificate) of any 
reputable college or university; 
or 

(4) A sixty count certificate is- 
sued by competent authority of 
any State having reciprocity in 
such matters with New Jersey ; or 

(5) A “Law Student’s” certifi- 
cate from the Commissioner of 
Education of the State of New 
York, or a certified copy thereof 
from the clerk of the court where- 
in the same has been filed; or 

(6) A certificate of graduation 
from any public High School of 
another State or from any private 
school or academy of this or any 
other State whose course of study, 
when shown to the State Commis- 
sioner of Education, shall be ap- 
proved by him as maintaining a 
four-year High School standard 
of study; 

The certificate and other evi- 
dences of preliminary education 
above mentioned must be sub- 
mitted to, and approved by, the 
State Commissioner of’ Education, 
before being filed. 


3. Crepit For Scoot Work 
Done. In rating the work in “ap- 
proved” high schools, one year 
shall be given 15 counts; two 
years, 30 counts; three years, 45 
counts; four years, 60 counts. 

In securing equivalents for a 
four-year course in an approved 
high school, a candidate will be 
credited as follows: 

Languages, not less than 15 or 
more than 30 counts. 

Mathematics, not less than 7%, 
or more than 15 counts. 

Sciences, not less than 7% or 
more than 15 counts. 
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History, not less than 5, or more 
than 10 counts. 

Miscellaneous subjects not less 
than 7%, or more than 15 counts. 

Academic counts can be earned 
in any subject required for any 
form of teacher’s certificates. 

4. Each applicant for the pre- 
liminary examinations shall file 
with the State Commissioner of 
Education, at Trenton, his appli- 
cation for the examination at least 
sixty days prior to the date of the 
examination. The application shall 
be in writing, and shall specify 
the subjects in which the appli-' 
cant desires to be examined. 

5. The examinations will be 
held under the direction of the 
Commissioner of Education in the 
following subjects: 

[The counts assigned to each 
subject are indicated by the fig- 
ures in parentheses preceding 


the subject in the following list]: 


ENGLISH 


(10) English, three years. 

(3) English, fourth year. 
MATHEMATICS 

(2) Advanced arithmetic. 

(5) Elementary algebra. 

(5) Plane geometry. 

(5) Advanced algebra. 
ScIENCE 

(5) Chemistry. 

(5) Physics. 

(5) Biology. [Includes the sub- 
jects of physiology, zoology and 
botany }. 

(5) Physical geography. 
History AND Sociat SciENcE 

(2%) American history. 

(2%) Civics. 

(5) General history. 
Forgian LANGUAGES 

(10) German, 2 years. 

(10) French, 2 years. 

(10) Spanish, 2 years. 
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(10) Italian, 2 years. 

(10) Hebrew, 2 years. 

(10) Latin, 2 years. 

(10) Greek, 2 years. 
Dra wine 


(2) Elementary representation. 
(2) Advanced design. 
(2)Advanced representation. 


CoMMERCIAL SuBJECTS 


(3) Bookkeeping and business 
practice. 

(5) Advanced bookkeeping and 
office practice. 

(2%4) Typewriting. 

(5) Shorthand, 1 year. 

(5) Shorthand, 2 years. 

Sixty Count Preliminary Cer- 
tificates. All candidates taking 
the preliminary examinations who 
are not entitled to credit for school 
work previously done must earn 
60 counts upon examination, as 
follows: 

English, three years, 10 counts; 
elementary algebra, 5 counts; 
plane geometry, 5 counts; physics 
and chemistry, 10 counts; (or 
physics and biology, 10 counts; 
or chemistry and biology, 10 
counts) ; any second year foreign 
language, 10 counts; American 
history, 2%4 counts; civics, 2% 
counts; electives, 15 counts; total 
counts required, 60. 

The Electives shall be: Eng- 
lish, fourth year, 3 counts; Latin, 
second year, or Greek, second 
year, or French, second year, 
or German, second year, or Span- 
ish, second year, or Italian, sec- 
ond year, of Hebrew, second year, 
10 counts; advanced algebra, 5 
counts; advanced arithmetic, 2 
counts; physical geography, 5 
counts; general history, 5 counts; 
business practice, 3 counts; ad- 
vanced bookkeeping and office 
practice, 5 counts; typewriting, 
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21%4 counts; shorthand, 1 year, 5 
counts; shorthand, 2 years, 5 
counts. 

5A. Rules 2, 3, 4 and 5 shall 
take effect January Ist, 1914, ex- 
cept that persons who have (or, 
who shall then have) passed a 
preliminary .examination in any 
subject specified in the present ex- 
isting rules, may qualify under the 
rules existing at the time of so 
passing the examination in such 
subject. 





SOME STATE NOTES. 


Mr. Ralph W. Skinner, of New- 
ark, a practicing lawyer for the 
past eighteen years, has been add- 
ed to the legal staff of the title 
department of the Fidelity Trust 
Company. Mr. Skinner is a son 
of former Judge William E. Skin- 
ner, of Bergen county. 

On June 2, Mr. Allen R. Shay 
took the oath of office as Judge of 
the Sussex Court of Common 
Pleas, in place of Hon. Lewis J. 
Martin, deceased. Mr. Shay was 
born in 1850 and was admitted to 
practice law in 1877. 

Mr. Thomas N. McCarter, Pres- 
ident of the Public Service Cor- 
poration of New Jersey, was ten- 
dered a complimentary banquet 
at Delmonico’s on June 3, in cele- 
bration of the tenth anniversary 
of the formation of that corpora- 
tion, and was made the recipient 
of a handsome silver punch bowl 
and tray. Addresses were made 
by Uzal H. McCarter, Randal 
Morgan, J. P. Dusenberry, W. C. 
Heppenheimer and Dudley Far- 
rand with brief informal talks by 
others. 

The Supreme Court in June de- 
cided that Porter Charlton, who 
has been in the Hudson County 
jail since 1910 charged with the 
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murder of his wife at Lake Como, 
must be given up to Italy to be 
tried. 

Mr. Carmen H. Randolph, of 
Morristown, has had an address 
on “The Judicial Recall” publish- 
ed by the Law Association of 
Philadelphia. It is a twelve-page 
pamphlet deserving of special 
consideration on the part of States 
which elect their Judges. 

Judge James C. Connolly, of the 
Court of Common Pleas of Union 
County has issued a set of rules 
governing the application and 
granting of inn and tavern licenses 
for suburban places. All license 
applications, including club li- 
censes, must ‘be advertised at 
least a week in advance and clubs 
must ‘be represented by their 
lawyer or agent. The sum of $300 
is fixed as the club license fee. 





N. J. BAR EXAMINATIONS, JUNE 
TERM, 19138. 


ATTORNEYS’ QUESTIONS. 

1. A and B each owns a prop- 
erty in Newark, admittedly worth 
$10,000 each. The property of A 
was assessed at $8,000, while that 
of B was assessed at $6,000. Was 
B’s assessment in accordance with 
the constitution ? 

2. A, the owner of real estate, 
sold it to B. There was, at the 
time of sale, some accumulated 
manure in the yard, which had 
not been spread upon the ground. 
Did it pass to B? 

3. A made a conveyance of land 
to B in trust for the use of A. Im- 
mediately after the conveyance C 
recovered a judgment against A. 
May the land conveyed by A to B 
be levied on under the judgment? 

4. A contracted verbally to sell 
goods to B, the price of which 
was above $500. No part of the 
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price was paid and no part of the 
goods delivered. B refused to re- 
ceive any of the goods. Can A en- 
force payment? 

5. A committed certain goods 
to the custody of B. Afterwards, 
at A’s request, he made repairs 
thereto for which he had a lien, 
and then converted the goods to 
his own use. In a suit by A, in 
trover and conversion, can B set 
up his lien claim in reduction of 
damages? 

6. A brought suit for the price 
of goods sold to defendant. De- 


fendant pleaded that he had ten- 
dered the full value of the goods 
in United States bonds at their 
market value. Is the defense good? 

7%. A and B executed contempor- 
aneously two contracts embracing 
the same subject matter. How are 


they to be construed? 
8. A sued B for the breach of a 


' promise to sell and deliver certain 


goods which A had promised to 
accept and pay for. Defendant 
pleaded want of consideration. Is 
the defense good? 

9. A partner advanced money 
to pay the debts of the firm. A 
creditor of another partner claim- 
ed that a judgment recovered by 
him was paramount to the lien of 
the partner who advanced the 
money. Which was the first lien? 

10. A, as agent of B, obtained 
an undue advantage of C, in which 
B, with knowledge of the fraud, 
participated. Is B liable in an 
action by C? 

11. A endorsed a promissory 
note in blank and gave it to B to 
fill up and have discounted for 
A’s benefit. B fraudulently con- 
verted it to another purpose. Is A 
liable upon it to a bona fide holder 
for value who received it before 
maturity from B? 
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12. E, a depositor in a railroad 
savings fund, when making the 
deposit, directed that at his death 
the company should pay to his 
wife all money standing to his 
credit at that time. At E’s death 
his administrator demanded this 
fund. Should he receive it? 

13. By a will executed in due 
form X disinherited his wife and 
children and left his entire estate 
to his mistress. Is such a dispo- 
sition of property valid? 

14. X, a trustee for an estate of 
which R was the cestui que trust, 
sold a portion of the property un- 
der order of the court at public 
auction. He bid it in himself for 
$100 more than the next highest 
bidder. R complained to the 
Court of Chancery. Is he entitled 
to any relief? 

15. What is meant by the 
maxim “equity follows the law.” 

16. John Jones, by will, left 
$100,000 to be invested by his 
trustee and the income to be paid 
first to his only child, Robert, for 
life, then to any children Robert 
might have for their lives; then to 
the issue of Robert’s children for 
their lives; and then absolutely to 
Jones Memorial Hospital. At John 
Jones’ death Robert was alive 
and married, but had no children. 
Is the gift over to the hospital 
valid? 

17. The engineer of a railway 
company negligently ran his train 
over the wagon of A at a crossing. 
The latter inquires— 

(1) Whether both engineer and 
the company are liable to him for 
damages? 

(2) If so, whether he may sue 
both in one action? 

18. A and B had been partners 
in the business of selling coal un- 
der the firm name of “A & B.” 


X, in the presence of several per- 
sons, said “A and B are a pair of 
rogues and their coal customers 
know it.” The partners sued X 
for slander, but proved no special 
damage. Should they recover? 

19. Defendant was sued for an 
assault and battery upon plaintiff, 
at Trenton. The assault and bat- 
tery occurred ten years before be- 
ginning the suit. Immediately 
after the assault, defendant re- 
moved to New York, where he re- 
sided until the action was begun. 
He pleaded the statute of limita- 
tions. Is that a good defense? 

20. What courts have jurisdic- 
tion to try indictable offences? 

21. A man and wife who were 
separated appealed to the court to 
decide the custody of their son, 
nine years old. The evidence show- 
ed the father was a man of wealth 
but dissipated. The mother had 
only moderate means, but was of 
blameless life. What principle 
should govern the court’s de- 
cision ¢ 

22. A subscribed for 100 shares 
of the X corporation, and made 
the first payment thereon. He 
refused to make the second pay- 
ment, and when sued pleaded that 
no stock certificate had been ten- 
dered him. Is the defense good? 

23. At the trial of A for murder 
of his wife evidence was offered to 
show that he had been living prior 
to the murder in adultery with C, 
and married her immediately aft- 
er his wife’s death. Should it be 
admitted for any purpose? 

24. B at the trial of a cause of- 
fered in evidence a copy of a let- 
ter written by him. How can such 
evidence be admitted? 

25. In an action on a promis- 
sory note by holder against en- 
dorser, the complaint alleged, in 
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due form, presentment, non-pay- 
ment, and notice to endorser. The 
answer, without any denials or 
express admissions, pleaded pay- 
ment in full. Must plaintiff prove, 
at the trial, the allegations of the 
complaint? 

26. In an action of ejectment, 
the complaint (which was other- 
wise in proper form) failed to de- 
scribe the land sufficiently to iden- 
tify it. How should defendant 
take advantage of that defect? 

27%. Plaintiff believes that de- 
fendant has among his letters one 
which will be material evidence to 
sustain plaintiff’s case, but plain- 
tiff cannot identify it by descrip- 
tion. How, if at all, may he ob- 
tain inspection of it? 

28. For what purpose may a 
cross bill be used and must it be a 
separate document? 

29. Complainant, after filing his 
bill in equity, discovered certain 
material facts which had occurred 
before he filed his bill. He also dis- 
covered other material facts which 
occurred after filing the bill. It 
was necessary to his case that 
both sets of facts should appear in 
his pleadings. In what manner, 
or by what pleading, should he 
present them? 

30. Distinguish, in an equity 
case, between a rehearing and an 
appeal. 





COUNSELORS’ QUESTIONS. 


1. The Legislature passed an 
act repealing the statute which 
allows a jury trial on appeals in 


condemnation cases. Is the act 
valid? 

2. A duly contracted to convey 
to B certain lands upon which 
trees were standing. Before de- 


livering possession and before 
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conveyance A cut down certain of 
these trees. Can B recover the 
logs in replevin? 

3. A had been in open, notor- 
ious and continuous possession of 
a piece of land for twenty-one 
years. B then commenced a suit 
against him to recover possession, 


-Showing a superior title which had 


accrued to him when 18 years old. 
Which one is entitled to judg- 
ment? 

4. The Sheriff of the County of 
Essex, upon an execution against 
B, seized goods claimed by C as 
his property. What remedies has 
C against the Sheriff? 

5. C deposited with B for safe 
keeping certain articles of furni- 
ture, which B wrongfully sold to 
D, who purchased for value in 
good faith and without notice. In 
a suit by C against D, can D set 
up his title, acquired from B? 

6. A purchaser said to a grocer, 
“T will take that case of goods 
marked X. Deliver it tomorrow.” 
The grocer entered the order on 
his books. That night the goods 
were destroyed by fire. Upon 
whom does the loss fall? 

7. A and B entered into a con- 
tract to do two distinct things, 
one of which was legal, the other 
illegal. Can the legality of the 
one stipulation be set up as a bar 
against a recovery upon the legal 
stipulation ? 

8. A railroad company sent to 
M a bill for the freight of goods 
shipped by him, but that company 
had notice that he was entitled to 
collect the same from C. M. set- 
tled with C upon that basis. Aft- 
erwards C became a bankrupt. 
Later the railroad alleged a mis- 
take in the bill and claimed that it 
should have been $200 more. Can 
it recover from M? 
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9. A and B were partners. A 
recovered a judgment against B. 
May B’s interest in the partner- 
ship property be subjected to levy 
under the judgment? 

10. An agent collected a note 
which included usurious interest. 
He refused (on the ground of that 
usury) to account to his principal. 
Can the principal recover the 
amount of the note? 

11. A, the payee of a check ona 
Jersey City bank endorsed it and 
deposited it in a Trenton bank to 
his account. The Trenton bank 
sent it to the Jersey City bank, 
which paid it by mistake, pay- 
ment having been stopped. The 
Jersey City bank thereupon sued 
A to recover the amount. Should 
it succeed? 

12. In a contest over a will, one 
witness declared there had been a 
proper publication by the testator. 
The other denied it, although she 
had signed the attestation clause 
which stated that publication had 
been made. Should the will be 
set aside? 

13. A offered his father’s will 
for probate. It had no attestation 
clause. Can it, under any circum- 
stances, be recorded? 

14. A woman, living separate 
from her husband, and known to 
be receiving no support from him, 
made a contract with a dressmak- 
er for several dresses to cost $500. 
After their delivery to her, she 
ordered the bill sent to her hus- 
band. He refused to pay it. Can 
he be compelled to do so? 

15. A trustee of an infant’s es- 
tate applied to a landlord for the 
renewal of a lease standing in his 
name as trustee for the benefit of 
the infant. The landlord refused. 
The trustee then renewed it in his 
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own name individually and de- 
clined to account to the estate for 
any profits. Can he be compelled 
to do so? 

16. Y purchased for a valuable 
consideration an equity in a prop- 
erty. He found that X had an 
equally good, but prior equity. 
Thereupon he secured an out- 
standing legal title. Can X en- 
force his prior equity in Chancery? 

17. (a) At common law, did 
causes of action for tort survive 
the death of the tort-feasor? (b) 
Do they now survive in this state? 

18. A, without assigning cause, 
discharged his clerk because of 
suspicion of dishonesty. The clerk 
was innocent and there was, in 
fact, no reasonable ground for sus- 
picion. The clerk, applying to X 
for employment, referred the lat- 
ter to A in respect to character. In 
response to the inquiry, A wrote 
to X, referring to the clerk, “He is 
dishonest.” Was this a privileged 
communication? 

19. A person having been killed 
by the negligence of another—(a) 
Who may sue for damages? (b) If 
damages be recovered, may they 
be used to pay creditors of the de- 
cedent? 

20. A broke and entered the 
house of X at two o’clock in the 
afternoon and took from it, with 
intent to steal, certain jewels. Was 
A guilty of burglary? 

21. X, during his lifetime, gave 
to his son a check for $5,000 and 
took his promissory note therefor. 
Ten years afterward he died in- 
testate, leaving the son and a 
daughter. The daughter insisted 
that the $5,000 with legal inter- 
est, should be deducted from the 
son’s share. The son insisted that 
the note was outlawed and he need 
not repay the estate. What are 
the rights of each? 





MISCELLANY. 


22. The X & Y Railroad entered 
into a contract with a manufactur- 
er to carry his goods at a lower 
rate than that given to other con- 
cerns making the same kind of 
goods, on consideration that he 
would ship all his product—he 
being the largest producer of these 
goods in the state—over its roads. 
Was the contract valid? 

23. A man who had been stab- 
bed, said to a person who reached 
his side two minutes after the in- 
jury, “I’m murdered ; Dan Hackett 
stabbed me.” Were these words 
admissible at the trial of his as- 
sailant? 

24. A, at a trial where it became 
important to fix the age of his 
father, offered to show that his 
father died at the age of 50 and he 
knew this from statements made 
by an old servant of his household 
now dead. Is this evidence ad- 
missible? 

25. Plaintiff began suit on a 
bond before it became due. How 
should defendant meet the prema- 
ture action? 

26. Defendant was sued for 
damages for the conversion of a 
horse. He claimed against plain- 
tiff for damages for false impris- 
onment. May these two causes of 
action be tried in one suit? 

27. In an action at law, plaintiff 
offered a deed on which his title 
depended. Defendant objected, 
because the certificate of acknowl- 
edgment was defective. It was 
admitted in evidence. On an ap- 
peal the certificate was held insuf- 
ficient. Must the judgment be re- 
versed or may the appellate court 
take additional evidence to cor- 
rect the certificate? 

28. Complainant foreclosing a 
mortgage in equity, found of rec- 
ord a second mortgage on the 
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same premises, the holder of 
which had died. There was no 
executor or administrator of de- 
cedent. What procedure should 
complainant take to have the sec- 
ond mortgage represented by a 
party defendant before the court? 

29. A contracted, in writing, to 
sell “Blackacre” to X. X sued in 
equity, alleging in his bill that the 
contract was obtained by fraudu- 
lent misrepresentations of A to 
the effect that other valuable land 
was included in the property de- 
scribed in the contract as “Black- 
acre,’ and praying for the cancel- 
lation of the contract. X answer- 
ed, denying the alleged fraud. On 
the trial it appeared that by mu- 
tual mistake both parties had sup- 
posed that the other land was in- 
cluded in the contract, but there 
was no proof of fraud. X asks 
for a decree to reform the con- 
tract. Should it be granted? 

30. A bill in equity charged cer- 
tain facts and asked for discovery 
and relief. Defendant (process 
having been duly served) failed to 
answer within the time limited by 
law. How may complainant ob- 
tain the discovery he prays for? 





BAR ADMISSIONS, JUNE TERM, 1913 


The following were admitted as 
attorneys at the June Term of the 
Supreme Court of this state: 

Newark—Francis M. Anderson, 
John M. Emery, Lewis Fisher, 
Orville B. Lamason, John Rosen- 
baum, Pasquale Scarrano, Hans 
Trier and Arthur T. Vanderbilt. 

Jersey City—Mark H. Cross, 
William T. Griffin, Sidney Jacobs, 
R. Lewis Kennedy, Edward A. 
Markley, David A. Newton and 
Joseph Puglia. 

John T. Cleary, Clinton I. 
Evans, William C. Marshall, 
William B. Phillips, Harold E. 
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Rogers and Herbert W. Royal, 
Camden; Morris Bloom, Atlantic 
City; Joseph M. Goldweber and 
Horace Roberson, Bayonne; Vin- 
cent H. Seiler, Elizabeth ; William 
F. Huneke, Clifford Stephenson, 
Matthew J. Packella and Morris 
Umansky, Hoboken; Thomas R. 
Dazley, Long Branch; Henry K. 
Golenbock, Joseph Hirschman, 
Herman Roth and William St. 
John Tozer, New York; Brian C. 
Bullen and William Threlfall, 
Paterson; Herman Vanderwart, 
Hackensack ; Abraham Rudensey, 
Montclair; Furman B. Willis, 
Ocean City; Wilbur La Roe, Jr., 
Perth Amboy; William V. Raf- 
ferty, Plainfield; Lewis R. Conk- 
lin, Ridgewood; Voorhees Kline, 
Somerville ; Robert Strange, South 
Orange. 

Counselors admitted were: 

Newark—E. Morgan Barradale, 
W. Howard Demorest, Frederick 
S. Freed, M. Casewell Heine, 
Joseph Kraemer, Benjamin New- 
man, Joseph Siegler, Sidney Stein, 
Waldron M. Ward and Laura M. 
Wilson. 

Richard H. Robertson, Atlantic 
City; Ethan P. Westcott, Cam- 
den; Arthur B. Seymour and 
Henry T. Stetson, Orange; Frank 
R. Bacon, Bridgeton; Donald H. 
McLean, Elizabeth ; John P. Kirk- 
patrick, New Brunswick; David 
G. Smith, Paterson; Joseph E. 
Stricker, Perth Amboy; Grant C. 
Fox, Ridgewood; Dante Rivetti, 
West Hoboken; Sackett M. Dick- 
inson, Trenton. 





OBITUARY: 


Mr. BenJaAMIN GODSHALE. 


The Mercer County Bar Associ- 
ation, on May 13, adopted these 
resolutions which speak for them- 
selves: 


THE NEW JERSEY LAW JOURNAL. 


“The Mercer County Bar As- 
sociation hereby record their sor- 
row on receiving the announce- 
ment of the death of Benjamin 
Godshalk, a member of the As- 
sociation for many years. 

“He was admitted to the Bar 
in the February term, 1897, and 
soon afterward joined this As- 
sociation. His practice of his 
chosen profession, at first active, 
was afterwards subordinated to 
his service to the municipality of 
the city of Trenton, first as sec- 
retary to the chief of police, and 
afterwards as city assessor. These 
duties, while emphasizing the 


value of a legal training and the 
mental poise best cultivated by 
study of the law, soon became so 
engrossing that there was little 


time left for appearance in the 
courts or close attention to office 
work. He never lost, however, 
an intense and devoted interest in 
his profession, even after it be- 
came impractical for him to make 
it his chief work. His friendship 
and comradeship with his fellow 
lawyers never waned, and his 
pleasantest associations to the last 
were with members of the As- 
sociation. 

“A bright and happy nature, a 
warm and affectionate heart, an 
alert and active mind, and a gen- 
erous and impulsive temperament 
were his chief characteristics. 
He has been called away in his 
early manhood, and the promise 
of his youth has not had oppor- 
tunity to reach fruition. His as- 
sociates in this Association grieve 
for his loss and add this tribute 
of brotherly love to the affection- 
ate memories of his family and 
many friends.” 





